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EXECUTIVE SUMMARY

The Fiji Women’s Rights Movement has concerns about the legitimacy of 2012 constitution-making
process. The Fiji Constitutional Process Decrees (Numbers 57 and 58), eliminate certain principles
from discussion on the basis that they are “non-negotiable”, and contain demands for immunity.
We believe the issue of immunity for coup perpetrators can only be decided following a truth,
reconciliation and justice process. We are also proposing a parallel citizens assembly, to support and
expand the opinion base of the Constituent’s Assembly, as we remain concerned how the official CA
will be formed and function. We are also troubled by the current environment in which this
constitution-making process is taking place, in particular the continuing restrictive atmosphere in
which citizens attempt to participate and the news media must operate.

Nevertheless, the importance of this exercise and the hope it represents in this opportunity to start
afresh is to be welcomed. We are taking part because of our responsibility to the women of this
country to speak for them and to advance the cause for meaningful gender equality. And so we
embark on this journey with a fragile faith and a faint trust that, despite our deepest fears
surrounding the Constitution Commission and the unfathomable intentions of those in power, a new
Constitution will presage the restoration of the rule of law, democracy and free and fair elections by
September, 2014.

We take the 1997 Constitution as the foundation from which we make our recommendations in the
following 13 areas: the Bill of Rights; separation of powers; the structure of government; the
electoral system; the judiciary; governance and accountability; the security forces; the Compact; a
secular state; a common identity; land; the Bose Levu Vakaturaga; and the review of the
Constitution. In some cases we build upon the existing provisions of the 1997 Constitution, while in
other recommendations we suggest alternatives, and in others entire new provisions.

Under the Bill of Rights, we have suggested appropriate clauses based on international standards
regarding substantive equality and the definition of discrimination. Two new proposals include
special protections for human rights defenders, and a section on the link between human rights and
the environment. These clauses reflect the changed Fiji context and align our new Constitution with
recent developments in international human rights law. We have also extensively discussed and
made recommendations regarding temporary special measures for women in national decision-
making. Suggestions include quotas or party lists that are aimed at ensuring 50 per cent
representation of women at national level. These measures are temporary and we have
recommended that they are reviewed after 20 years. This is based on international human rights
best practice, as well as the clear needs identified by women in Fiji. In other recommendations, we
have suggested a proportional representation electoral system, the retention of a dual house system
of Parliament and Senate, and the reinstatement of the Bose Levu Vakaturaga.

Finally, another new addition among our recommendations is a provision on duties of citizens,
attached to the Bill of Rights. We would like to call attention to the responsibilities individuals and
communities have to each other and to the State. For us, this is a beginning in bringing rights home.
We are working towards a Fiji where each Fijian begins to understand human rights as part of our
lived experience, in our communities — where the promotion and respect for human rights, rule of
law and democracy becomes our way of life.
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FLJI WOMEN'S RIGHTS MOVEMENT

SUBMISSION TO THE CONSTITUTION COMMISSION

12" October 2012

. WHO WE ARE

The Fiji Women’s Rights Movement is a multiethnic and multicultural non-governmental organisation
committed to removing discrimination against women through institutional reform and attitudinal
change. By means of core programmes, as well as innovative approaches, the FWRM practice promotes
democracy, good governance, feminism and human rights. We strive to empower, unite and provide
leadership opportunities for women in Fiji, especially for emerging young leaders.

Il. INTRODUCTION

The Fiji Women’s Rights Movement maintains its publicly stated concerns about the current
constitution-making process. These concerns relate to the legitimacy of the process, as laid out in the
two Fiji Constitutional Process Decrees (Numbers 57 and 58) and its ability to deliver a fair and
independent outcome to the people of Fiji. The decrees also contain problematic content, eliminating
certain principles from discussion on the basis that they are “non-negotiable”, and demands for
immunity. We are also concerned about the environment in which this current constitution-making
process is taking place, in particular the continuing restrictive atmosphere in which citizens attempt to
participate and the news media must operate. In this environment, the independent media is not
confident to report fully and openly regarding issues that may reflect critically on the current
authorities. This in turn restricts the space for democratic debate and discussion, already hampered in
the context of a military state.

However, we feel it is important to participate in this constitution-making exercise because of the hope
it represents to the women of Fiji. We are taking part because of our responsibility to the women of this
country to speak out about their concerns, and to advance women'’s rights.

Background

The starting point of these submissions is the Court of Appeal decision of 9 April 2009 which determined
that the takeover of government by the military on 5 December, 2006 was illegal and unconstitutional
and laid out the steps for a return to constitutionality and the rule of law under the 1997 Constitution.
The Constitution was then purportedly abrogated by the President on Good Friday (10 April, 2009)
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acting on the direction of the military in direct breach of the Court of Appeal decision. This scenario
raises fundamental issues of legitimacy concerning both the mandate and the process of the
Constitution Commission (the "Commission') and we respectfully assert our continued allegiance to the
1997 Constitution.

This is not to say that the 1997 Constitution was without flaws. The communal electoral system which
political parties continued to perpetuate, contrary to the recommendations of the Reeves Constitution
Commission for a significant reduction in those seats, was one of the more glaring ones. Regrettably,
there was little inclination for reform between the adoption of the Constitution and December, 2006 as
politicians of all persuasions settled into the communal politics to which they had become accustomed.

Notwithstanding this feature, the 1997 Constitution was the result of a legitimate process and
represents the case for facilitating and encouraging an orderly transition of power. That some of those
personalities and entities who had initially accepted that premise were to resile from their positions
subsequently in order to justify the events of 5 December, 2006 and what followed, does not render
that argument any less valid.

However, inasmuch as the present government has initiated the present process to draw up a more
progressive constitution because of the alleged failings of the 1997 Constitution, we have a duty to
women whom we represent and for whom we advocate to ensure their rights, interests and concerns
are respectively affirmed, protected and addressed. The goal of meaningful gender equality remains a
constant challenge.

At the same time, we are acutely conscious of the continued ambivalence and conflictedness of our
present circumstances, compounded by added misgivings about certain aspects of the process: such as
the dearth of civic education, the relatively brief period for submissions and consultations as well as the
potential for abuse in the discretion to appoint members of the Constituent Assembly to debate the
draft document this Commission will produce.

A parallel citizens assembly

One of the major concerns about the present process is the manner in which Members will be
appointed to the Constituent Assembly which is mandated under its Decree to debate, amend, approve
or reject the Draft Constitution. Appointment is at the discretion of the Prime Minister and the
desirability of reposing such power in one individual, irrespective of how able or trustworthy, is
questionable.

For that reason, we will be consulting other members of civil society in the unions, the churches and
other faith-based organisations, non-governmental organisations, youth groups, advocacy groups and
the wider community to establish a parallel process to the Constituent Assembly. This is not intended to
undermine or compete with the latter body, but rather to assist its Members in their deliberations by
contributing ideas and helping to clarify particular issues on which they might want guidance or research
in order to enhance their capabilities. What this would achieve is to assist in legitimising the Constituent
Assembly by exposing it to a wider cross section of community opinion.
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As with the nomination of the Constituent Assembly, the challenge to ensure the parallel Assembly is a
representative forum is a troubling one in the absence of any form of elective mechanism. How best to
achieve a fair and adequate selection, one that is seen and acknowledged to reflect that outcome, will
require extensive consultation and discussion. It will also call for sensitivity in listening to and dealing
with people's responses.

Truth, reconciliation and justice

The government in its public pronouncements and through the Fiji Constitutional Process (Constitution
Commission) Decree and the Fiji Constitutional Process (Constituent Assembly and Adoption of
Constitution Decree has consistently and repeatedly called for unity on the part of the people of Fiji.

We respectfully echo this refrain but declare that for real and lasting unity to take place and for us 'to
move forward' together, the harm and hurt inflicted since 5 December 2006 must be acknowledged, an
apology forthcoming and reparations made to the victims of human rights violations. This request is not
made with a sense of retribution or vengeance but in a spirit of reconciliation to allow healing and
restoration to take place within our society. Archbishop Tutu, in reflecting on the rationale of a Truth
and Reconciliation Commission in South Africa, likened the process to a need to lance a boil to drain it of
the poisons of the past in order to enable his country to come to terms with it and progress further.

Accordingly we believe there should be a process for truth and reconciliation akin to the South African
model with suitable modifications for our local context. And while the government has pre-empted
matters by conferring immunity on itself and those associated with it in the respective Decrees cited
earlier, it is our respectful contention that the issue of the nature and extent of immunity would be
more appropriately considered within a truth and reconciliation process. Because there can be no
meaningful reconciliation without determining the truth and allowing justice to take its course. What
has happened is history but without an accounting for the wrongs committed and the suffering
experienced, we as a society will continue to silently bear the pain and hurt of the past.

We recommend that a Truth and Reconciliation Commission be established to inquire into the human
rights violations which occurred post 5 December 2006, encourage perpetrators to take responsibility as
well as offer apologies to the victims of their actions and promote reconciliation between the parties
and in the wider community. The issue of immunity and details such as its applicability and breadth can
be fully canvassed in these circumstances.

Framework of our submission

The focus of these submissions is the attainment of meaningful gender equality and the empowerment
for women together with a more comprehensive Bill of Rights. This is to be complemented by the
strengthening of accountability in the Public Service and statutory corporations. Although women
comprise half the population, they continue to be significantly under represented at all levels of
decision-making e.g. the Pacific region is the most disadvantaged comparatively in terms of female
representation in Parliament.
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Culture and tradition have largely shaped this phenomenon which is in the process of being rendered
more equitable by an assertive and vocal stance by women (with a resonance in some male quarters) on
their participation and decision-making in society. These issues will be addressed first to reflect that
perspective. However, in advocating and lobbying for the rights of women, we are conscious that these
rights are exercised in the context of wider society and concerns so we will also address other issues as
well.

This is also an opportune moment to advocate for a more comprehensive Bill of Rights that is both more
inclusive in character and extensive in content, and we accordingly adopt the provisions of the Bill of
Rights in the 1997 Constitution as a minimal foundation upon which to ground the further detailed
submissions we will make about women's rights in particular and human rights in general, together with
their implementation.

lll. RECOMMENDATIONS
1. BILL OF RIGHTS

Commentary

We have cited the principles in the 1997 Constitution as the basis for a more comprehensive charter of
rights in the proposed Constitution, including the manner and mechanism of implementation. In
addition, based on precedents from Kenya and South Africa, the following provisions are also submitted
for inclusion, and particular attention is drawn to the process by which the Bill of Rights is to be applied,
how it may be limited and which fundamental rights and freedoms may not be limited under any
circumstances.

The new areas covered in the Bill of Rights include the rights of women to substantive equality, the
rights of human rights defenders, the rights of children, of youth, older people, lesbian, gay, bisexual,
transgender and intersex persons, and other minorities and marginalised groups, the rights of
consumers, the right to a clean environment, the right to access information and the right to access
justice. They reflect the evolving nature of the discourse around human rights. The fact Fiji is a middle
income country does not render these issues any less relevant. As always, the application of these rights
will be mediated by context.

The interpretation clauses of the 1997 Constitution as set out in sections 3 and 21 with their emphasis
on progressive and contextual interpretation are a useful aid and guide and ought to be retained. As is
section 43 (2) and its incorporation of public international law in the interpretation of the Bill of Rights.

We have also included a provision on the responsibilities of citizens to recognise and acknowledge that
our fundamental rights and freedoms coexist with responsibilities we have to each other and between
and among our communities. Although largely unenforceable by the Courts, their observance would
temper the nature and quality of our relationships with each other as individuals and contribute to a
more just and civil society.
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Equality Provisions

a. Every person is equal before the law and has the right to equal protection and equal benefit of the
law, including equal opportunity and equal access to the law.

b. Equality includes the full and equal enjoyment of all rights and fundamental freedoms. The State has
an obligation to ensure both formal equality, as well as the practical realisation of equality.

c. Persons shall have the right to equal treatment, including the right to equal opportunities in political,
economic, cultural and social spheres, without discrimination based on sex or gender identity.
Discrimination shall be defined as in Article 1 of the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW): Discrimination shall mean any distinction, exclusion, or
restriction made on the basis of sex and/or gender identity, which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or exercise by persons irrespective of their status on the basis of
equality of all persons of human rights and fundamental freedoms in the political, economic, social,
cultural, civil or any other field.

d. The State shall not discriminate directly or indirectly against any person on any ground, including race,
sex, gender identity, sexual orientation, pregnancy, marital status, health status, ethnic or social origin,
colour, age, mental or physical condition, disability, religion, conscience, belief, culture, dress, language,
birth or any other status.

e. A person shall not discriminate directly or indirectly against another person on any of the grounds
specified or contemplated in the previous clause.

f. To give full effect to the realisation of the rights guaranteed under this Article, the State shall take
legislative and other measures, including affirmative action programs and policies designed to redress
any disadvantage suffered by individuals or groups because of past discrimination.

Specific Rights
(i) Gender Equality
Commentary

In certain quarters, it is argued that temporary special measures for women in leadership run counter to
democratic principles where everyone is supposed to be competing equally. The short answer to that
proposition is that there is no level playing field and women have been disadvantaged because their
biological role as child-bearers and nurturers has been deployed to limit their potential and capabilities.
Women have faced and continue to experience significant cultural and social barriers to their
meaningful participation in decision-making where men tend to assume it is their natural right because
they are accustomed to it. In reality, these circumstances are learned behaviour and gender-prescribed
functions because of the way in which society has evolved and developed.
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Special measures for women’s leadership are intended to be temporary and would be withdrawn once
the objectives were met. This is in line with international best practice, as recommended by the United
Nations Committee on the Elimination of All Forms of Discrimination Against Women (UN CEDAW). The
intention is to encourage and promote the entry of a critical mass of women to enable their
perspectives to be articulated and reflected in debate and the formulation of policy at the highest levels.
Without this impetus, the process would take far longer and the community not have the ready benefit
of women's input, brining in the overlooked half of the population and adding a more holistic approach
to national issues. The persistence of male-dominated Parliaments has meant the denial of the right of
women to be involved in the making of laws that affect them directly.

Temporary special measures recognise that guaranteeing formal equality is not sufficient to achieve
women’s substantive equality with men, and that the application of temporary special measures is part
of a necessary strategy to overcome this historical discrimination and accelerate the achievement of
substantive equality for women.® Temporary special measures should have constitutional basis to
ensure they can be utilised whenever inequality is identified.” A provision should be included to confirm
that any such measure is not in itself discrimination, to prevent any challenge to the use of measures to
redress historical disadvantage faced by women on the basis that they disadvantage men.

Gender equality and measures to achieve that result have been recognised, affirmed and acknowledged
in Human Rights Conventions and Treaties as fitting and appropriate goals for the global community.
Hence the incorporation in international law instruments. The Universal Declaration of Human Rights
(UDHR), the International Convention on Civil and Political Rights (ICCPR) and the International
Convention on Economic, Social and Cultural Rights (ICESCR) emphasise gender equality. The Convention
Against All Forms of Discrimination Against Women (CEDAW), together with the relevant Declarations
and Principles drafted at a series of UN Women's Conferences, articulated in greater detail the measures
to be taken to hasten gender equality.

Recommended provisions

Constitutional provision for temporary special measures or affirmative action to ensure the meaningful
participation of women at the highest levels of decision-making. As outlined by women leaders at the
National Women’s Forum in 2012, we need special provision for the inclusion of 50% women in national
decision-making to enable a critical mass of women to effect change.

This provision should be complemented by the formulation of general principles in the Constitution that
promote this process in government departments and statutory bodies, to be assessed on a case by case
basis and also to provide for gender mainstreaming for the same.

! UN CEDAW Committee, Concluding Comments, Nepal, 49" Session, 2011.
2 UN CEDAW Committee, Concluding Comments, Sierra Leone, 3g™ Session, 2007.
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(ii) Human Rights Defenders
Commentary

To address violations of human rights, activists have worked courageously for the defence of their own
rights and for the defence of the rights of others. These are human rights defenders. This group faces
specific vulnerabilities, and has been recognised in the international Declaration on Human Rights
Defenders, as well as by the attention of the Special Rapporteur on the Situation of Human Rights
Defenders. Fiji has a long history of struggle by human rights defenders, from colonial times through to
the present day. In our country, human rights defenders may be women’s rights activists, journalists,
lawyers, unionists or community workers, who are among the groups facing specific human rights
violations because of the work they do. As outlined in the Declaration on Human Rights Defenders
(1998), they are “those individuals, groups and organs of society that promote and protect universally
recognised human rights and fundamental freedoms. Human rights defenders seek the promotion and
protection of civil and political rights as well as the promotion, protection and realisation of economic,
social and cultural rights. Human rights defenders also promote and protect the rights of members of
groups such as indigenous communities. The definition does not include those individuals or groups
who commit or propagate violence.”

Within this group, women human rights defenders are a special grouping facing specific vulnerabilities,
not only because of what they do, but also because of who they are. Women human rights defenders
are women’s rights activists, women who fight for human rights, gay, lesbian, bisexual and intersex
activists, and others working on women’s issues or advocacy for sexual rights. They put themselves on
the frontline in the promotion and protection of human rights. In doing so, they face risks that are
specific to their gender, and additional to those faced by men. Frequently the violence or threat against
them is sexual in nature, or they face restrictions in their work on account of their gender. Furthermore,
prejudice, exclusion and public repudiation by both State forces and social actors weight heavily in their
lives. Harassment and attacks against them may themselves take gender-specific forms, ranging from
verbal abuse directed exclusively at women because of their gender, sexuality or gender identity, to
sexual harassment and rape. These human rights abuses can in turn have repercussions that are in and
of themselves gender-specific. Since the abuses against women human rights defenders are generally
not classified as human rights violations, one serious consequence is that the atrocities against them are
given lower priority. Sometimes, they are not considered “serious” enough to merit response or
redress, or they are simply ignored in favour of those committed against “recognised” human rights
defenders, who are usually male. As a consequence, women defenders are deprived of protection
afforded to their male colleagues in the movement.?

3 Claiming Rights, Claiming Justice: A Guidebook on Women Human Rights Defenders (2007) Asia Pacific Forum on Women, Law
and Development (APWLD)
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Recommended provisions

Inclusion of specific mention of human rights defenders in the Bill of Rights. This new provision should
mention the specific vulnerabilities of human rights defenders, and the obligation of the State to
recognise, protect and promote their rights.

a. Everyone has the right, individually and in association with others, to promote and to strive for
the protection and realization of human rights and fundamental freedoms at the national and
international levels.

b. The State shall adopt such legislative, administrative and other steps as may be necessary to
ensure that the rights and freedoms referred to in the Declaration on Human Rights Defenders
are effectively guaranteed. These are not special rights, but rather ensure specific protections
to human rights defenders as a vulnerable group.

c. Everyone has the right, individually and in association with others, to develop and discuss new
human rights ideas and principles and to advocate their acceptance.

d. Everyone has the right, individually and in association with others, to solicit, receive and utilize
resources for the express purpose of promoting and protecting human rights and fundamental
freedoms through peaceful means, in accordance with international human rights law.

e. The State has the responsibility to take legislative, judicial, administrative or other appropriate
measures to promote the understanding by all persons under its jurisdiction of their civil,
political, economic, social and cultural rights.

(iii) Children
Commentary

Children are among the most vulnerable groups in society by virtue of their age and physical and
emotional vulnerability, and their rights and special needs should be acknowledged and protected in the
supreme law of the land.

Recommended provisions
a. The right to a name and citizenship from birth.

b. The right to parental care and protection, including equal responsibility of the parents or guardians to
provide for the child whether they are married to each other or not.

c. The right to free and compulsory basic education.
d. The right to basic nutrition, shelter and health care.

e. The right to be protected from abuse, neglect, harmful cultural practices, all forms of violence,
inhumane treatment and punishment, and hazardous or exploitative labour.
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f. The right not to be detained, except as a measure of last resort and when detained to be held for the
shortest appropriate period of time and held separate from adults in conditions that take account of
the child's sex, gender identity and age.

g. The child's best interests are of paramount importance in every matter concerning the child.
(iv) Youth
Commentary

Youth comprise a significant section of the population and are underrepresented in decision-making.
Our society tends to place a premium on age and experience, particularly older men, relegating youth,
particularly young women, to being observers and bystanders. They constitute an important human
resource as well as our future, and that should be recognised.

Recommended provisions

a. The right to have opportunities to associate, be represented and participate in political, social,
economic and other spheres of life, and this is to be reflected in relevant legislation and affirmative
action programs.

b. The right to access relevant education and training.
c. The right to access employment.

d. The right to be protected from exploitation.

(v) Persons with Disabilities

Commentary

A truly inclusive society is judged by the manner in which it treats the disadvantaged in its midst and
people with disabilities are the most visible in that group. The challenges they face are exacerbated by
the intersections of sex, sexual orientation, gender identity, location and ethnicity. Women with
disabilities are among the most vulnerable to repeated abuse and exploitation.

Recommended provisions

a. The right to be treated with dignity and respect and to be referred to in a manner that is not
demeaning.

b. The right to access educational institutions and facilities for persons with disabilities that are
integrated into society to the extent compatible with the interests of the person.

c. The right to reasonable access to all public places, public transport and information.

d. The right to use Sign language, Braille or other appropriate means of communication.
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e. The right to access materials and devices to overcome constraints arising from a person's disability.

f. The State shall ensure the progressive implementation of the principle that at least a certain
percentage of members, to be prescribed in legislation, in State, corporate or private entities employing
over a hundred (100) persons, are persons with disabilities.

(vi) Older Members of Society
Commentary

The rights of older members of society need to be acknowledged and protected. The State cannot rely
on assumptions about traditional support systems and family structures. The reality is that many older
persons are faced with the prospect of being destitute, and this leaves many older women in particular
open to severe abuse and neglect. While the State is not in a position economically to fully support this
group of citizens, their obligation to progressively realise the rights of all, to the fullest extent possible,
needs to be reflected in the Constitution.

Recommended provisions
a. The right to fully participate in the affairs of society.

b. The right to pursue their personal development, including the right to work and the right to
education.

c. The right to live in dignity and respect and be free from abuse.
d. The right to receive reasonable care and assistance from their family and from the State.
(vii) Lesbian, gay, transgender and intersex persons

Commentary

Lesbian, gay, transgender and intersex persons continue to be one of the most severely marginalised
groups in Fiji. These persons experience multiple human rights violations, by the State and their families
and communities, simply because of their sexual orientation or gender identity. This includes physical
violence by family members, security forces and school authorities, denial of employment, invasion of
privacy, denial of educational opportunities and serious discrimination in relation to the enjoyment of
other human rights. These violations are often compounded by other exclusions based on race, age,
disability, or economic, social or other status.

As outlined in the Yogyakarta Principles on the application of international human rights law in relation
to sexual orientation and gender identity, sexual orientation is understood to refer to each person’s
capacity for profound emotional, affectional and sexual attraction to, and intimate and sexual relations
with, individuals of a different gender or the same gender or more than one gender. Gender identity is
understood to refer to each person’s deeply felt internal and individual experience of gender, which may
or may not correspond with the sex assigned at birth, including the personal sense of the body (which

Page 10 of 33



may involve, if freely chosen, modification of bodily appearance or function by medical, surgical or other
means) and other expressions of gender, including dress, speech and mannerisms.

Recommended provisions

a. Everyone, regardless of sexual orientation or gender identity, has the right to security of the person
and to protection by the State against violence or bodily harm, whether inflicted by government officials
or by any individual or group.

b. Everyone has the right to recognition everywhere as a person before the law. Persons of diverse
sexual orientations and gender identities shall enjoy legal capacity in all aspects of life. Each person’s
self-defined sexual orientation and gender identity is integral to their personality and is one of the most
basic aspects of self-determination, dignity and freedom. No one shall be forced to undergo medical
procedures, including sex reassignment surgery, sterilisation or hormonal therapy, as a requirement for
legal recognition of their gender identity. No status, such as marriage or parenthood, may be invoked as
such to prevent the legal recognition of a person’s gender identity. No one shall be subjected to
pressure to conceal, suppress or deny their sexual orientation or gender identity.

c. Everyone, regardless of sexual orientation or gender identity, is entitled to the enjoyment of privacy
without arbitrary or unlawful interference, including with regard to their family, home or
correspondence as well as to protection from unlawful attacks on their honour and reputation. The right
to privacy ordinarily includes the choice to disclose or not to disclose information relating to one’s
sexual orientation or gender identity, as well as decisions and choices regarding both one’s own body
and consensual sexual and other relations with others.

d. Everyone has the right to found a family, regardless of sexual orientation or gender identity. Families
exist in diverse forms. No family may be subjected to discrimination on the basis of the sexual
orientation or gender identity of any of its members.
(viii) Other Minorities and Marginalised Groups

Commentary

As the proportion of Taukei in the population continues to increase, ethnic minorities will need to have
their rights protected to ensure they are accorded fair treatment in all State initiatives and in the
allocation of resources. This is not limited to ethnic minorities but to other minorities and disadvantaged
groups as well.

Recommended provisions

a. The right to participate and be represented in governance and other spheres of life.
b. The right to opportunities in educational and economic fields.

c. The right to opportunities for access to employment.

d. The right to develop their cultural values, languages and practices.
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e. The State shall put in place affirmative action programs to redress these disadvantages.
(ix) Participatory democracy
Commentary

Given Fiji’s difficult history, with repeated takeovers of government and suspension of democracy, it is
important to make explicit reference to citizen’s rights to participate in and choose their government.
We have a stake in ensuring that the rule of law and democracy are maintained. Without it, gender
equality and human rights cannot be advanced. The foundation for equality is democracy, in which the
people of this country have an inherent and inalienable right to freely choose their leaders.

Recommended Provision

Everyone has the right to take part in the government of her/his country, directly or through freely chosen
representatives.

(x) Economic and Social Rights
Commentary

These rights are considered just as important as civil and political rights but require more resources for
their fulfilment. However, the question of cost is a consideration but not necessarily a determining
factor under the 'progressive realisation of rights' approach which has been adopted by United Nations
human rights bodies and other international entities as well as the Courts.

Recommended provisions

a. The right to the highest attainable standard of physical and mental health, including the right to
health care services, including sexual and reproductive health care.

b. The right to accessible and adequate housing and to reasonable standards of sanitation.
c. The right to be free from hunger and to have adequate food of acceptable quantity.

d. The right to clean and safe water in adequate quantities.

e. The right to social security.

f. The right to education.

(xi) Environment

Commentary

The impact of climate change as well as untrammelled economic development has focused attention on
the environment and the need to ensure it is maintained and protected for present and future
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generations. Without a pristine environment and sustainable development our quality of life will suffer
immeasurably. This is a pressing issue in the light of proposed large scale mining operations in the
country with untold consequences for the environment and for the community at large. Fiji feminists
such as the late Amelia Rokotuivuna, the late Susan Parkinson, and the late Ruth Lechte worked all their
lives to draw our attention to these human rights concerns in relation to the environment.

All citizens have the right to a healthy and pleasant environment. Members of the community also have
the right to participate in the management, maintenance, preservation and use of natural resources and
the environment. To this end, persons have the right to receive facts, explanation, and reason from the
state and to voice their own opinion before a project, which could affect that person’s environment,
health and quality of life, is approved and implemented. To this end, the State must adopt necessary
freedom of information measures, along with measures for safeguarding forests, oceans and the related
environment.

Recommended provisions
a. The right to a clean, healthy and pristine environment.

b. Mandate the consideration of environmental protection and sustainability by the government where
relevant in all development policies. This includes consideration of environmental protection and
sustainability, as well as associated social needs, in negotiating binding regional or international trade
agreements.

c. Everyone has the right to receive facts, explanation, and reason from the State and to voice their own
opinion before a project, which could affect that person’s environment, health and quality of life, is
approved and implemented

d. The right to petition Parliament to reverse a development project with major environmental
consequences.

e. To establish Fiji as a nuclear-free State and to prohibit the entry of nuclear-weaponed warships or
vessels carrying nuclear waste.

(xii) Language and Culture
Commentary

This is an important right in a diverse society like ours and is about affirming the legitimacy of all
communities living here. In practical terms, it may not always be possible to provide the facilities or the
means to enable an individual or community to use their language but this will be determined by the
Courts applying applicable criteria.
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Recommended provision

The right to use the language and participate in the cultural life of a person's choice provided that State
support for the propagation of minority languages will be subject to the same test as the
implementation of economic and social rights.

(xiii) Consumer Rights
Commentary

The advent of consumerism reflects the attainment of a certain level of material well-being. This process
has been accentuated by the availability of consumer goods on easy credit terms. With this
development goes the accompanying need to protect the consumer from being exploited by retailers
and large corporations, including multinational corporations.

Recommended provisions

a. The right to goods and services of reasonable quality.

b. The right to information necessary for consumers to gain full benefit from goods and services.
c. The right to protection of consumers’ health, safety and economic interests.

d. The right to compensation for loss or injury arising from defects in goods and services.

e. These rights are applicable to goods and services provided by public entities or private persons.
(xiv) Fair Administrative Action

Commentary

Governments and the Public Service exist to serve the people, but that is observed more in theory than
practice. It is an individual's right to have his/her matters attended to within a reasonable time and to
know the reasons why a particular course of action was pursued.

Recommended provisions
a. The right to administrative action that is expeditious, lawful, reasonable and procedurally fair.

b. The right to be given written reasons for any administrative action, whether one is adversely affected
by it or not.

c. These rights are to be amplified in relevant legislation and include the right of review of administrative
action by an independent tribunal and/ or a court.

Page 14 of 33



(xv) Access to Information

Commentary

The right to information, particularly about oneself or affecting an individual's interest is a basic right.
Governments are funded by taxpayers and on that basis the information they have is held as a public
trust. States often exploit reasons of national security or public policy to invoke restrictions on access to
information. However, any such restrictions should be clearly outlined and limited by law. International
human rights law provides standards and guidelines on freedom of information and access to
information.

Recommended provisions
a. The right to access to information held by the State.

b. The right to information held by another person and required for the exercise and protection of any
right or fundamental freedom.

c. The right to the correction or deletion of untrue or misleading information that affects any person.

d. Retain Section 174 of the 1997 Constitution on freedom of information, compelling the State to enact
legislation to implement the right to access information

(xvi) Right to a Free Media

Commentary

A free media is essential to a free and open society. The past six years have seen concerted government
efforts to regulate the media, including direct censorship under the Public Emergency Regulations and
government oversight through the Media Industry Development Decree 2010. As a result, there is little
or no objective criticism as well as the pernicious development of conscious self-censorship by print and
television reporters. Moreover, these restrictions have been noticeably one-sided allowing those in
authority to denigrate and demonise their opponents at will. International law in relation to media
freedom expands on Article 19 of the International Covenant on Civil and Political Rights, which protects
the right to freedom of expression.

Recommended provisions

a. The media shall be free to perform its role and the public shall be entitled to the benefit of a free
media that is the hallmark of an open and democratic society.

b. Any limitations on freedom of expression should be clearly and narrowly defined and provided by law;
shall be reasonable and consistent with those applicable in a democratic society; and assessed according
to the limitation on rights contained herein (i.e. Bill of Rights). In addition, they must be necessary and
proportionate to the objective they propound to achieve, such as prohibiting hate speech. The
adjudication of such limitations should be made by an independent and impartial judiciary.
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c. The propagation and dissemination of hate speech causing incitement to discrimination, hostility or
violence against any ethnic community, religious or minority group shall be prohibited. This includes the
advocacy of hate speech which incites discrimination or violence against women, and persons of diverse
sexual orientations and gender identities.

(xvii) Access to Justice

The right of access to justice of all persons is a fundamental right to enforce compliance with the
provisions of the Constitution, including the Bill of Rights. And if any fee is required, it shall not impede
access to justice.

(xviii) Indigenous Rights
Commentary

The rights of the Taukei as the indigenous community and first people of Fiji have never been specifically
recognised. A general provision regarding indigenous rights, and specifying how they might be applied in
a multicultural, multireligious and multiethnic society like ours with a Bill of Rights, might be a helpful
gesture in promoting greater understanding around these issues and their relevance in our situation.
International direction on the application and implementation of these rights is provided in the
Declaration on the Rights of Indigenous Peoples.

Recommended provisions

a. The recognition and protection of the indigenous rights of the Taukei in accordance with the
Declaration on the Rights of Indigenous Peoples and constitutional safeguards for their traditions,
culture, language, land, goligoli, natural resources and governance structures.

b. These rights are not paramount but apply in the context of a multicultural, multiethnic and
multireligious society governed by a Bill of Rights.

Application of the Bill of Rights
a. The Bill of Rights applies to all law and binds all State organs and all persons.

b. Every person shall enjoy the rights and fundamental freedoms in the Bill of Rights to the greatest
extent consistent with the nature of the right or fundamental freedom.

c. In applying the Bill of Rights a court shall develop the law to the extent that it does not give effect to a
right or fundamental freedom; and adopt the interpretation that most favours the enforcement of a
fundamental right or freedom.
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d. In interpreting the Bill of Rights, a court, tribunal or other authority shall promote the values that
underlie an open and democratic society based on human dignity, equality, equity and freedom; and the
spirit, purport and objects of the Bill of Rights; and must consider international human rights law.

e. In applying any economic or social right, if the State claims it does not have the resources to
implement the right, a court, tribunal or other authority shall be guided by the following principles : that
it is the responsibility of the State to demonstrate that the resources are not available; in allocating
resources, the State shall give priority to ensuring the widest possible enjoyment of the fundamental
freedom having regard to prevailing circumstances, including the vulnerability of particular groups or
individuals; the court, tribunal or other authority may not interfere with a decision by a State organ
concerning the allocation of available resources, solely on the basis it would have reached a different
conclusion.

Implementation of Rights and Fundamental Freedoms

a. It is the fundamental duty of the State and every State organ to observe, respect, protect and
promote and fulfil the rights and fundamental freedoms in the Bill of Rights.

b. The State shall take legislative, policy and other measures, including the setting of standards, to
achieve the progressive realisation of the economic and social rights guaranteed in the Bill of Rights.

c. All State organs and all public officers have the duty to address the needs of vulnerable groups within
society including women, human rights defenders, older members of society, persons with disabilities,
children, youth, lesbian, gay, transgender and intersex persons, members of minority or marginalised
communities, and members of particular ethnic, religious or cultural communities.

d. The State shall enact and implement legislation to fulfil its international obligations in respect of
human rights and fundamental freedoms.

Limitation of Rights or Fundamental Freedoms

a. The right or fundamental freedom in the Bill of Rights shall not be limited except by law, and then
only to the extent that the limitation is reasonable and justifiable in an open and democratic society
based on human dignity, equality and freedom, taking into account all relevant factors, including-

1. The nature of the right or the fundamental freedom;
2 The importance of the purpose of the limitation;
3 The nature and extent of the limitation;

4. The need to ensure that the enjoyment of the rights and fundamental freedoms by any
individual does not prejudice the rights and fundamental freedom of others; and

5. The relation between the limitation and its purpose and whether there are less restrictive
means to achieve the purpose.
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b. Despite clause (a), a provision in legislation limiting a right or fundamental freedom-

1. In the case of a provision enacted or amended on or after the effective date, is not valid
unless the legislation specifically expresses the intention to limit that right or fundamental
freedom, and the nature and extent of that limitation;

2. Shall not be construed as limiting the right or fundamental freedom unless the provision is
clear and specific about the right or freedom to be limited and the nature and extent of the
limitation; and

3. Shall not limit the right or fundamental freedom so far as to derogate from its core or
essential content.

c. The State or a person seeking to justify a particular limitation shall demonstrate to the court, tribunal
or other authority that the requirements of this Article have been satisfied.

Fundamental Rights and Freedoms That May Not Be Limited
The following rights and fundamental freedoms shall not be limited:
a. The right to life

b. Freedom from torture and cruel, inhuman or degrading treatment or punishment;
c. Freedom from slavery or servitude;

d. The right to recognition everywhere as a person before the law
e. The right to a fair trial

f. The right to an order of habeas corpus.

g. The prohibition of discrimination

h. Freedom of thought, conscience and religion

Implementing Authority: Human Rights Commission
Commentary

A national human rights institution is an institution with a constitution and/or legislative mandate to
protect and promote human rights. A national human rights institution provides a critical bridge
between rights-holders and duty-bearers, linking the responsibilities of the state to the rights of citizens
or people within its jurisdiction. It can also connect national actors to the regional and international
human rights systems, such as the United Nations Committee on the Elimination of Discrimination
Against Women (UN CEDAW). Such an institution can play an important role not just in promoting
general human rights, but also the application of these rights to specific groups such as women.
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There is an important role for a strengthened Fiji Human Rights Commission. Under the previous
structure, where the Ombudsperson was also Chair of the Human Rights Commission, it was impractical
and unworkable. In practice, the combining of the two offices adversely affected the operation of both
because their responsibilities were clear and distinct. In the period prior to the coup, the unavailability
of the Ombudsperson often hindered the capacity of the Commission to meet because the
Ombudsperson was required to be present to form a quorum.

Post coup, the vacancy in the Ombudsperson's post allowed the Director to seriously compromise the
Commission in the positions she took regarding the human rights situation within the country.
Eventually, the increasingly combative stance the Director took sealed the fate of the Commission at a
time when monitoring of human rights abuses by the government and the disciplined forces was
warranted.

Recommended provisions

a. A State-funded independent entity comprising both a full-time Chair and 2 Commissioners with a
secretariat having complete autonomy over its operations and finances in accordance with the Paris
Principles *, accountable for its activities to a Parliamentary Committee having the requisite oversight
and to the Attorney-General for the implementation of the Bill of Rights.

b. To be responsible for the monitoring of the implementation of the Bill of Rights and the investigation
of human rights abuses with the right to mediate and/ or prosecute where appropriate.

c. The Chair would have an administrative role and handle minority rights with the two Commissioners
having responsibilities for race relations and women's rights respectively.

c. To conduct civic education about the Bill of Rights and Human Rights Conventions and Treaties in the
community and oversee the development and incorporation of a human rights curriculum in the
national education system, including familiarisation with the structure and content of the Constitution
on a continuing basis.

Duties of Citizens

Commentary

In this era where the focus is on the rights of citizens in ever greater detail, it would be salutary to also
incorporate a provision which calls attention to the responsibilities individuals and communities have to
each other and to the State. This serves as a reminder that rights are exercised in a particular context
and are without prejudice to that of another individual's or community's rights. The means by which
rights and responsibilities are mediated are through mutual respect and regard for the dignity and worth
of human beings.

4 Principles relating to the Status of National Institutions (The Paris Principles), adopted by General Assembly resolution 48/134
of 20 December 1993.
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Recommended provisions

This might include the following obligations, some of which are not enforceable in the Courts but
incorporate the values of good neighbourliness-

a. Uphold the Constitution.

b. Abide by the rule of law.

c. Equality before the law.

d. Pay the State its rightful due in taxes.

e. Affirm, recognise and celebrate the multicultural, multiethnic and multireligious nature of Fijian
society and the diversity represented therein.

f. Acknowledge the Taukei as the indigenous and first people of Fiji.
g. Respect for the rights and beliefs of others.

h. Respect women as equal partners in society.

i. Respect the rights of older citizens and people with disabilities.

j. Respect the rights of the disadvantaged, marginalised and the poor.
k. Recognise and protect the rights of children.

|. Respect the rights of youth, and their aspirations.

m. Practicing inclusivity in all situations.

n. Respect for the environment.

2. SEPARATION OF POWERS
Commentary

The division of powers in the State guarantees the central role of the parliament as the representation
of people and as the legitimate institution capable of enacting legislation. This division also provides for
the independence of the judicial power which, as it is further developed below, is the ultimate tool for
the protection of an individual or groups claiming their constitutional rights and freedoms. Finally, this
principle of divided power serves to ensure that each part of the State, i.e. the executive, the legislative
and judicial powers, confines its actions to its constitutional mandate, thereby limiting concentration of
power that can lead to unchecked and arbitrary action by the State. The division of powers is rarely
expressed as such in constitutions, but the way the legislative, the executive and the judiciary are placed
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within the structure of the State and equipped with competencies ensures the necessary autonomy of
different powers and prevents their concentration. Nevertheless, people in countries entering
democratic transformation, which need a clear proclamation of the elements of the new social and
political order, would be best served by including this principle explicitly in the text of the constitution.”

Recommended provisions

a. The supreme power of the Republic of Fiji is divided, for its exercise, into legislative, executive, and
judicial branches.

b. Two or more of these powers shall never be united in one single person or corporation, nor shall the
legislative power be vested in one individual except in the case of extraordinary powers granted to the
Executive, in accordance with the provisions on emergency powers and the Bill of Rights.

3. STRUCTURE OF GOVERNMENT
Parliamentary System

Commentary

There is an indivisible linkage between human rights and democracy. Human rights cannot be fully
protected under an authoritarian rule, as arbitrariness of State action is not meaningfully subject to
control by judicial, legislative or administrative institutions. The institutions of democracy as well as the
due process inherent in the judicial and administrative processes play a particularly important role in
creating a framework supportive to human rights by the constitution.

Our preference for a democratic Parliamentary system of government is based on the fact that it has
been largely followed since independence in 1970 and that the people of Fiji are familiar with it.

Recommended provisions

a. A parliamentary form of government elected at 4 year intervals, comprising a Prime Minister and
Cabinet, formed by a party or parties able to command a majority in the House of Representatives which
has power to make laws in accordance with the Constitution.

b. In a multicultural, multiethnic and multireligious country like Fiji, it is fitting for the President as head
of State to remain apart from politics as an impartial symbol of unity. She/he should be either directly
elected by the people or elected by Parliament for a 5-year term and be eligible to seek another term.

c. Parliament should remain a two chamber institution comprising the House of Representatives and the
Senate as a house of review, without the power to reject appropriation bills. The Senate is to be made of

> Draft Guidebook on Human Rights and Constitution-making, Officer of the High Commissioner for Human Rights (OHCHR),
2012.
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representatives of ethnic minorities, people with disabilities, women, older people and youth as well as
Bose Levu Vakaturaga appointees.

Multi-Party Cabinet
Commentary

This concept has attracted criticism from commentators and politicians alike in its alleged unworkability.
We believe the criticism to be unfair because it was not given a chance to prove itself and politicians
have been too partisan in their approach. In a multicultural country like Fiji with its diverse interests,
power-sharing ought to be encouraged in order to enable politicians to be more inclusive and co-
operative in the way in which they administer the affairs of the country.

Recommended provisions

a. A party or group with more than 15 per cent of the vote is entitled to fair representation in Cabinet
and to be part of the government unless it opts to be on the Opposition benches and this shall be
without prejudice to the place of coalition partner(s) of the majority party(ies) in Cabinet.

b. Cabinet portfolios shall be at the discretion of the Prime Minister provided that he/ she may not
abuse the process to mock/ frustrate entitled prospective coalition partners.

c. Decision-making in Cabinet shall generally be by consensus or majority vote where necessary, and
confidentiality preserved at all times.

4. ELECTORAL SYSTEM

Commentary

Our electoral system is a consequence of our history and the divisions created during the colonial era. It
is a sad indictment of us as a society that we have persisted with this legacy of communal voting. This is
now an opportune moment to start afresh and create a structure that removes ethnically-mandated
voting in favour of a more value-neutral one. Proportional representation appears to be the fairest
means of reflecting the support a party or group commands in the community in Parliament. However,
it requires careful explanation to the people of Fiji in order that they fully understand and are able to
participate meaningfully in the electoral process when it takes place.

Recommended provisions

a. A system of proportional representation that combines the multimember electorates/constituencies
with single member electorates, while dispensing with communal seats and voting, akin to that which
applies in New Zealand which would allow some linkage to remain between individual MPs and those
they represent.
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b. Proportional representation encourages the forming of coalitions as no single party or group is likely
to have a majority.

c. As stated elsewhere, this system would operated with temporary special measures to ensure 50%
representation of women, and this would be open for review at 20 year intervals to assess whether the
goal of achieving a critical mass of women participating in Parliament had been met.

c. The removal of communal voting will not necessarily remove voting along ethnic lines but it will allow
the people to vote for candidates of their choice irrespective of ethnicity.

d. It is appropriate to adopt 18 as the age a person is eligible to vote as it is the age at which young
people are legally entitled to do a variety of things including marriage.

5. THE JUDICIARY

Commentary

The coup of 5 December 2006 and developments beginning with the illegal removal of Chief Justice
Fatiaki culminating in the purported abrogation of the 1997 Constitution have compromised the Courts
significantly. This has been compounded by the increasing tendency to prohibit appeals from decisions
by government departments and statutory bodies by decree, whether to independent third parties or to
the Courts. Restoring both the integrity and the credibility of the Courts will be a continuing and
immense challenge that will take time and commitment.

Recommended provisions: Interim Measures

a. Establishment of a Constitutional Court above that of the present Courts to exercise supervisory
jurisdiction while the Judiciary is reviewed and reformed with the intention of restoring confidence and
trust both among judicial officers and in the eyes of the public. The Constitutional Court would assume
a less prominent role once the process of 'restoration' was completed.

b. A new Judicial Services Commission be appointed comprising 2 former judges not associated with the
events of 5 December 2006 or the removal of Chief Justice Fatiaki, 2 senior members of the legal
fraternity, the President of the Fiji Law Society and the Chair Public Service Commission.

c. Members of the Judiciary be required to resign their positions in stages with the Commission
assessing their suitability for reappointment in the light of c. and consideration of their performance as
judicial officers.

d. The Commission put in place the criteria for appointment for Judges and Magistrates .
Recommended provisions: Judicial Principles

a. Upholding the Constitution.
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b. Dispensing justice without fear or favour, affirming the Bill of Rights and Human Rights Conventions
and Treaties and defining the limits of the power of the State and interpreting the Constitution.

c. Independence of the Judiciary, guarantee of tenure for judicial officers and control of its own finances.
d. The right to review all decisions made by government departments and statutory corporations.

e. All judicial appointments to be made on merit by the Judicial Services Commission, except that of
Chief Justice which is to be made by the President on the advice of the Prime Minister and the Leader of
the Opposition. Where the latter cannot agree, the President may act in his/ her deliberate judgment
and make an appointment. The Chief Justice and Chair Public Service Commission are to be ex officio
members of the JSC in the post interim period.

f. Removal of judicial officers must be for cause or gross misconduct and only after an inquiry headed by
an independent third party.

g. Judicial appointments must promote the participation of women and reflect the cultural diversity of
the population, while having proper regard for merit.

h. Access to the Courts, particularly to redress grievances against the State, must be affordable and
readily available for the ordinary citizen. State-supported legal assistance is one such avenue to facilitate
that outcome.

6. GOVERNANCE AND ACCOUNTABILITY

Commentary

This aspect of the Public Service and statutory corporations has long been a matter of concern whether
in the manner services are provided and/ or resources utilised. The apparent impunity of those involved
predates the 5 December 2006 coup and raises serious questions about the controls allegedly in place.
We recall the familiar litany of abuses detailed in the annual reports of the Auditor-General in the years
before the coup and the distinct lack of action taken against offenders or responsibility assumed by
those implicated.

Recommended provisions

In order to ensure greater effectiveness and efficiency together with fiscal responsibility in the Public
Service and statutory entities, the following measures are proposed:

a. Leadership Code

A comprehensive and detailed set of regulations to regulate the conduct of constitutional office holders
and public officers, safeguard against abuse of office and conflict of interest, prescribe sanctions and
generate public confidence in the Public Service.

Page 24 of 33



b. Auditor-General

(i) Strengthen the powers of the Office and extend its jurisdiction to assessing the competence and
efficiency of the Public Service, Statutory Corporations and the Disciplined Services including the
Military.

(ii )In addition to the power to compel the production of documents and access government offices and
departments, to have the power to question public servants and statutory corporation employees under
caution.

(iii) Apart from recommending prosecutions where appropriate, to recommend lesser sanctions to the
Public Service Commission against public servants and to statutory corporations against its employees.

(iv) Guarantee the independence and financial autonomy of the Office and tenure for its officers.
(iv) Ensure the Office is well-resourced and able to perform its functions.
¢. Ombudsperson

This Office should complement the Office of Auditor-Genera's role in investigating malfeasance on the
part of government departments and public servants. It should not be combined with the Chair of the
Human Rights Commission because that proved unworkable in the past as discussed previously.

(i) The Office should have tenure.
(i) It is to be independent in the exercise of its functions and have control over its own finances.

(iii) Apart from access to government offices and the power to compel the production of documents, it
should also have the power to question public servants under caution.

(iv)In addition to tabling its annual report in Parliament, the Office may recommend prosecution to the
Director of Public Prosecutions and other sanctions to the Public Service Commission.

d. Constitutional Offices Commission

Fiji is a small country with a limited pool from which to draw candidates for constitutional offices
exercising great responsibility and performing important functions. That said, the situation where
individuals sometimes serve in several capacities because of their experience or expertise needs to be
consciously avoided. Guidelines can be developed for criteria to promote greater participation by
women, a more even ethnic spread and encourage involvement by younger professionals with
appropriate backgrounds.

(i) Appointment according to specified and open criteria by the Attorney-General for a term of years and
removal only for cause.

(1) Independence to be guaranteed.
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(iii) Responsible for the appointment of constitutional officers including the Auditor-General,
Ombudsperson, Human Rights Commissioners, Public Service Commissioners, Electoral Commissioners,
Governor of the Reserve Bank, Police Service Commissioners, Commander of the Military, Commissioner
of Police and Prerogative of Mercy Commissioners.

(iv) To be adequately resourced.
e. Electoral Commission

Free and fair elections are one of the indicators that the democratic process is being observed. An
impartial and neutral body to oversee the conduct of elections from beginning to end is therefore a
critical requirement as well as other important safeguards.

a. Appointment of a Chair and Commissioners who have had no involvement in political careers in the
previous 5 years.

b. Tenure for a term of years assured and removal only for cause.
c. Independence of the Office and control of funds guaranteed.
d. Safeguard the right of the media to report independently and be free of external influences.

e. Properly resourced and funded to carry out its tasks.

7. THE MILITARY/ SECURITY FORCES

Commentary

Since the coups of 1987 and 2000 and more especially since 5 December 2006, the military has come to
regard itself as playing a natural role in national affairs . In the period since 1987, an entire generation of
military officers has grown used to the idea that they have an additional dimension to their
responsibility for national security i.e. as guardians of the public good.

The Military sees itself as the only institution capable of keeping the country stable and united with an
accompanying low regard for politicians. While we differ with that view, we concede that our political
leaders have not fulfilled the hopes and expectations of the people of Fiji, and have all too readily fallen
victim to the partisan interests of their particular communities. This must change. And notwithstanding
the failures of our politicians, there can be no argument with the proposition that the proper place of
the Military is in the barracks subject to the civilian control of an elected government.

If we are to change the path we have followed since 1987, of a coup followed by a brief hiatus before
another coup, then we need to deal with the factors that have created the opportunities for a coup.
Chief among them is the military itself as an institution. A new Constitution of itself will not prevent
another coup, but the implementation and sustainability of the values it espouses, together with other
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more practical measures would render that eventuality less likely in the future. We owe that to
ourselves and to generations as yet unborn.

Recommended provisions: Interim Measures

a. Establishing a mechanism for dialogue between the government and the Military to facilitate the
process of re-establishing civilian control and resolving any disputes or misunderstanding. It could
develop into a more permanent structure if the parties desired, although this would place the Military at
an advantage contrary to accepted principles.

b. Resignation of all serving military officers in the Public Service (to become public servants), and those
intending to enter the political arena for the 2014 elections.

c. Where practical, the reassignment of serving military officers from the Public Service back to the
Military and a clear demarcation between the latter and the Public Service.

d. A temporary hold on any further recruitment, while the actual size of the Military is established with a
view to determining what the optimum level should be in the short to medium term.

e. Refocusing on a developmental role whether in rural projects or other areas of demand or need.

Recommended provisions: Long Term Measures

a. Active and thoughtful recruitment policies to reflect the need for more gender balance as well as the
ethnic diversity of the population and a more even spread of Taukei representation from all the
provinces and vanua.

b. A gradual reduction in size of the Military bearing in mind there are no external threats and the
alleged concern with security as evidenced by the invocation of the Public Emergency Regulations was
largely related to misconceived fears about challenges to the government's authority and its obsession
with crushing dissenting voices simply for the sake of doing so.

c. Intensive and continuing leadership courses about the role of the Military in a democratic society and
appropriate exposure both within Fiji and abroad in a range of situations and circumstances where
officers can see and appreciate this dynamic for themselves.

d. Assuming a more modest role in peace keeping and security roles abroad.

e. Progressively transform the national military into a regional coast guard service, which would
safeguard the exclusive economic zones of the Pacific island region, including protecting fisheries and
coastlines from illegal exploitation. As traditional seafarers, Pacific islanders, including Fijians, are well-
suited to such an important role. The proposed regional coast guard could save Fiji and the Pacific
millions in lost resources annually, as well as protect our oceans for future generations.
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8. THE COMPACT

Commentary

We believe the Compact with suitable modifications provides an acceptable basis for guiding and
informing the decision-making and policy formulation of government, and set out our reformulation
below:

Recommended provisions

The people of the Fiji Islands recognise that, within the framework of this Constitution and the other
laws of the State, the conduct of government is based on the following principles-

a. The rights and dignity of all individuals, communities and groups to be affirmed and respected.

b. The ownership of Taukei land according to Taukei custom, the ownership of freehold land and the
rights of landlords and tenants under leases of agricultural land are guaranteed. This must be balanced
with the needs of marginalised groups and their access to land, including Taukei women.

c. The rights of the Taukei and the Rotuman people as indigenous peoples are recognised and affirmed
as consistent with the Declaration on the Rights of Indigenous Peoples as exercisable in a multicultural,
multiethnic and multireligious society with a Bill of Rights.

d. All citizens of Fiji are known as Fijians, entitled to a common and equal citizenry which includes the
right to make their permanent homes in the Fiji Islands as well as to be treated equally, fairly and on a
non-discriminatory basis.

e. All persons have the right to practice their religion freely and to maintain their language, culture and
traditions.

f. The rights of a citizen include the right to form and join political parties, to take part in political
campaigns, and to vote and to be a candidate in free and fair elections of members of the House of
Representatives held by secret ballot under a non-racial electoral system of equal suffrage that reflects
one person, one vote, one value, and incorporates temporary special measures which enables 50 per
cent representation of women.

g. The formation of a government that has the support of a majority in the House of Representatives
depends on the electoral support by the various political parties or groups or coalitions.

h. In the formation of a government, and in the government's conduct of the affairs of the nation
through the promotion of legislation, the formulation and implementation of policies and in the
administration of daily business, it shall uphold the Constitution and the rule of law and take full account
of the national interest, the interests of all communities together with the Bill of Rights and practice
good governance and be non-discriminatory in all its actions.
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i. To the extent that there may be differences over policy issues, including the interests of different
ethnic communities, all interested parties negotiate in good faith in an endeavour to reach agreement.

j. Where those differences may concern the indigenous Taukei community, the interests of the latter are
to balanced against what is considered to be in the best interests of Fijians as a whole.

k. Affirmative action, temporary special measures and social justice programmes to secure effective
equality or access to opportunities, amenities or services must be needs-based and not determined on
ethnic grounds.

9. A SECULAR STATE

Commentary

We support the notion of a secular State to best reflect the multiethnic, multicultural and multireligious
nature of our country. In this way, all faiths are equally protected by the freedom to practice one's
respective religion and no one faith community is privileged above any other. This precedent was
adopted in the first post-independence Constitution and has been followed since in the two subsequent
constitutions, because the prevailing perspective continues to recognise religious observance is more
appropriately left as a private matter in a diverse society like ours.

The separation of Church and State does not preclude the involvement of faith communities on State
occasions or in national life, for we as a country remain a deeply-religious people. And in remaining at
arm’s length from the faith communities, the State is benign towards the invocation of the Divine for the
wellbeing of all concerned. At the same time, such participation must be balanced and inclusive to
promote mutual respect and tolerance essential for religious harmony.

Recommended provision

Fiji be declared a secular State.

10. A COMMON IDENTITY

Commentary

While we deprecate the manner in which the term "Fijian" was imposed by the present government as a
collective signifier for the people of Fiji, there is an arguable case for considering the merits of the
proposal. However, this needs to be done in consultation with the Taukei, as a significant portion have
mixed feelings about the issue and have a proprietorial attitude about the term both from precedent
and long association. Where a majority community is divided over such a basic issue, is it not preferable
that it be dealt with by way of education and the effluxion of time? Else we risk some element of
resentment which clouds our future.

Page 29 of 33



The merits of using the term "Fijian" to identify all of us as belonging to and being from Fiji are self-
evident. The name of our country is Fiji and any other collective name, while reserving "Fijian" for the
Taukei, would imply second class citizenship and would be at odds with "a common and equal citizenry"
e.g. an Australian is from Australia, regardless of ethnic origin, just as a Fijian of Indofijian or Taukei
descent is from Fiji. The Taukei refer to themselves as 'Taukei' or 'Kai Viti' among themselves or to
distinguish themselves from other ethnic communities. While the term "Fijian" has been synonymous
with the indigenous people of this country since first contact times, it was a consequence of the
anglicisation of the name 'Viti' (as in 'Feejee') by early European explorers such as Captain Cook being
unable to pronounce the original name in the Taukei language. So it is a foreign rather than an
indigenous Taukei construct.

The question of identity theft, as was raised in past Senate debates by Bose Levu Vakaturaga nominees,
would be a non-issue as both the new Constitution and legislation would recognise the Taukei as the
indigenous people of Fiji. A perverse situation has long existed for people from Fiji travelling abroad
where they call themselves "Fijian" because the reality of ethnicity is too confusing and complicated to
relate to people from elsewhere. We revert to our clearly defined ethnic compartments when we return
home. That paradox underscores the protracted nature of the issue and the accompanying need to
persuade rather than arbitrarily impose solutions when emotions can be so easily be aroused. An
additional point that may be made about using "Fijian" to describe all the citizens of this country is that
it will strengthen over time the case for recognising the Taukei language as the national language on
the basis it is autochthonous (i.e. endemic) to Fiji. This is clearly a consideration that needs to be
conveyed to Taukei nationalists and other doubters.

Finally, over time it appears likely there will be acceptance of the term "Fijian" as a common identifier
of the people of this country. Younger Taukei appear to be more accommodating in this regard and
research by the Citizens' Constitution Forum (CCF) in selected areas of several provinces reveal opinion
on this issue is evolving. When reinforced by civic education in the schools and initiatives to be taken by
the Fiji Human Rights Commission, we believe the issue will resolve itself.

Recommended provision

The adoption of "Fijian" as a common name for citizens of the Fiji Islands be accompanied by an
extensive campaign in the media, the schools and religious organisations supporting the concept and
involving community leaders and others in the exercise.

11. LAND

Commentary

Land has always been a sensitive issue because it is largely owned by the Taukei community. The
politicisation of issues around land has made a long term resolution of orderly land development and
usage a constant and enduring challenge. Hidden by this rhetoric is the ongoing difficulty faced by
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women, including Taukei women, in accessing land for their needs. The issue needs to be depoliticised
and a mechanism found to facilitate the use of land for the development of the nation, while balancing
environmental considerations.

Recommended provisions

Establish a structure and procedure for ensuring the availability of land for economic development,
housing, public infrastructure and other purposes in which the Taukei landowners are fully informed and
consulted, and with due regard to environmental concerns that affect the whole community.

12. BOSE LEVU VAKATURAGA
Commentary

While this issue is in one sense outside our remit, it concerns us in a broad sense because it relates to
the governance of the Taukei community : men, women and children. The question of the utility of the
Bose Levu Vakaturaga and whether it is obsolete as an institution are well-taken, but are issues to be
resolved in due course by the Taukei themselves under the aegis of an elected government.

It is not, with respect, for either an unelected government or the Commission to arrogate to themselves

this role, under the pretext of a reformist agenda removing perceived 'obstacles' to national unity and
fostering greater integration. Whether the Bose Levu Vakaturaga's place is properly in the Constitution
is a matter for the Commission to determine in the light of submissions received and the guidance given
to it in the relevant Decrees. For our part, it seems unobjectionable that those that seek to retain it in
some form would want it incorporated in the Constitution as the supreme law of the land.

Going forward, the case for reform appears to be self-evident both in the composition of the Bose Levu
Vakaturaga and the role it should play in the Taukei community and in the Fiji of the 21st century. As
an institution which has been a platform for traditional leadership, it must now also widen its
membership to include professionals, women and youth consistent with the responsibilities they are
increasingly assuming. As to what role the Bose Levu Vakaturaga may play, there is a place for
mentoring, instilling leadership skills and developing cultural assets such as the Taukei language and
retaining fast vanishing art and craft which might be considered. These are open questions for the
future.

Recommended provision

Reinstate the Bose Levu Vakaturaga.
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13. REVIEW OF THE CONSTITUTION

Commentary

Given the serious concerns about the current constitution-making process, it is important that Fiji's
citizens have a clear sense that they will have another chance to revisit the supreme law of the land.

Recommended provision

This Constitution shall be reviewed after a reasonable period of time, but not before the period of seven
years after the promulgation of this Constitution and not after the period of ten years from the
promulgation of this Constitution. Thereafter the Constitution shall be reviewed every ten years.
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IV. CONCLUSION

We reiterate our concern about the legitimacy of this process and the legal and moral conundrum
created by the purported abrogation of the 1997 Constitution on 10 April 2009. In a very real sense, the
coup of 5 December 2006 sowed the seeds for what was to follow: in the seeming inevitability of the
judicial assessment of that event and the subsequent reaction of the military. It then set in motion a
series of initiatives leading to this point in which submissions for a new Constitution are being sought
and received by the Commission from the people of Fiji. This development was readily foreseeable
because otherwise the justification for the coup, which remains contentious, would be less convincing
for protagonists, sympathisers and those politically unaligned if a new Constitution were not to emerge
from the uncertainty of the last six years. The question as to what the coup was allegedly about might
then be posed with greater cogency, thereby further undermining the rationale for it. So we might be
forgiven for feeling somewhat hesitant and sceptical about the protestations of the government about a
return to constitutionality, the rule of law and democracy in the light of that assessment.

Moreover, there is real concern about this process at an operational level because the paucity of civic
education programs has acutely demonstrated the significant levels of ignorance and misconceptions in
the community about the structure and content of a Constitution. It is reflected in a plethora of
submissions received by the Commission which contain a multitude of subjects that have no place in the
supreme law of the land. This appears to be a constant at all levels of society and among all
communities, urban, peri-urban and rural people alike. While it is a reassuring sign of engagement at
one level, it is at another of an unhelpful kind because it does not assist the Commission in determining
what kind of governance structures the people of Fiji would like. All it can broadly conclude is what they
would like: one that is responsive to their needs, promotes fairness and honesty and provides equal
opportunities for everyone.

Nevertheless, the importance of this exercise and the hope it represents in this opportunity to start
afresh, without some of the shibboleths that have shackled us in the course of our brief history as an
independent nation, is to be welcomed. We are taking part because of our responsibility to the women
of this country to speak for them and to advance the cause for meaningful gender equality. Irrespective
of whether this process heralds a new beginning or ends in more despair, we are recording these views
for posterity so that history can bear witness to our hopes and dreams for women as of this moment in
time. And so we embark on this journey with a fragile faith and a faint trust that, despite our deepest
fears surrounding the Constitution Commission and the unfathomable intentions of those in power, a
new Constitution will presage the restoration of the rule of law, democracy and free and fair elections
by September, 2014.

Balancing the scales
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